
Minister for Trade, Investment and Innovation 

Ivan McKee MSP 

 

T: 0300 244 4000 
E: scottish.ministers@gov.scot 

 

 

 

 

 

 
Gordon Lindhurst MSP, Convenor of the 
Economy, Energy and Fair Work Committee  
 
Joan McAlpine, Convener  of Culture, Tourism, 
Europe and External Relations Committee 
 
Scottish Parliament 
Edinburgh 
EH99 1SP 

 

 
19 March 2019 
 
THE CONFORMITY ASSESSMENT (MUTUAL RECOGNITION AGREEMENTS) 
REGULATIONS 2019 STATUTORY INSTRUMENT 
 
I am writing to inform you of Scottish Ministers’ consent to The Conformity 
Assessment (Mutual Recognition Agreements) Regulations 2019, which were laid in 
Westminster on 28 February 2019 and are due to come into force on 22 March 2019. 
 
These regulations relate to Mutual Recognition Agreements between the EU and 
nine countries (Australia, New Zealand, Canada, USA, Japan, Switzerland, Turkey, 
South Korea and Israel).  These agreements allow checks to ensure conformity with 
EU standards to be made on goods in these countries before exporting to the EU 
(rather than being made in the EU on arrival) and impact on both reserved and 
devolved areas.  The UK is currently bound by these agreements as an EU Member 
State and the intention behind this SI is to provide clarity and certainty that the 
agreements are implemented domestically.     
 
The UK Government has signalled its intention to continue to recognise EU product 
standards and, by extension, conformity assessments taken against those standards 
in Australia, New Zealand, Canada, USA, Japan, Switzerland, Turkey, South Korea 
and Israel post-Brexit.  These Regulations seek to ensure that this ‘continuity 
approach’ will apply in relation to the conformity assessment carried out by the 
relevant third country bodies in a no deal scenario.     

  
Without these Regulations, there could be legal uncertainty for third countries in 
terms of whether such conformity assessment checks are compliant with UK law in a 
no deal Brexit.  
 
The regulations have been prepared under section 2(2) of the European 
Communities Act 1972 since they are implementing the EU-Mutual Recognition 
Agreements which have already been agreed.   
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Whilst it would have been possible for Scottish Ministers to bring the devolved 
aspects of the agreements into law through a Scottish Statutory Instrument, we have 
agreed that the Secretary of State will make the required amendments in these 
Regulations.  This is because the agreements are technical and also, in part, involve 
a mix of reserved and devolved competencies which it would be difficult to deal with 
separately.  Proceeding with two separate sets of regulations with provisions in each 
case restricting the application of the regulations to reserved or devolved matters 
would have introduced unnecessary complexity for business. 
 
As you will be aware, under s57(1) of the Scotland Act, UK Ministers  may use their 
powers to implement EU obligations in respect of Scotland, even if the subject matter 
is devolved.  However, the Memorandum of Understanding between our 
administrations requires that the UK Government may exercise this power only with 
our agreement.  As such, on 28th February 2019, I wrote to Ms Kelly Tolhurst MP 
(Minister for Small Business, Consumers & Corporate Responsibility), to formally 
provide our consent to The Conformity Assessment (Mutual Recognition 
Agreements) Regulations 2019 Statutory Instrument, insofar as it relates to devolved 
areas.   
 
Whilst our position is that the best option for Scotland is to remain within the EU, we 
recognise the necessity of planning for EU exit to ensure we protect what matters to 
the people of Scotland. This consent has been provided without prejudice to the 
Scottish Government’s wider position that consent should be required for UK 
Government legislation affecting devolved areas.  Exiting the EU presents significant 
implications for the UK’s constitutional arrangements and it is vital that these 
implications continue to be worked through in the proper way and in a manner that 
respects devolution.   
 
I have copied this letter to Joan McAlpine MSP, Convener of the Culture, Tourism, 
Europe and External Relations Committee. 
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